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OPINION 

SIMANDLE, United States Magistrate Judge:

I. INTRODUCTION AND PROCEDURAL HISTORY 

In these actions brought under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C. ßß 9601, et seq., the United States and the State of New Jersey seek to recover costs incurred in response to disposal of hazardous wastes at the Helen Kramer Landfill in Mantua, New Jersey. 

 This matter is before the court upon motion of plaintiff, the United States, pursuant to Rule 37(a), Fed. R. Civ. P., to compel defendant ICI Americas, Inc., to supplement its answers to Interrogatories Nos. 14-18 of Plaintiffs' Third Set of Interrogatories; to compel defendant Nabisco, Inc. to supplement is answers to Interrogatories Nos. 1, 3, 10-12, and 14-18; and to compel defendant Morton International to supplement its answers to Interrogatories Nos. 3 and 14-18.

Plaintiffs' Third Set of Interrogatories to Generator Defendants were served on October 22, 1990. This set was the product of negotiations back and forth for several months between counsel for the United States and for the "Litigation Strategy Committee of the Helen Kramer PRP Group." These three alleged generator defendants are members of this group. Because the United States had made "significant compromises . . . in an attempt to reach consensual resolution of these discovery requests," the United States understood that the Committee was recommending to its members that they answer without objection because "absent individualized exigent circumstances, the Defense Litigation Committee believes the discovery to be appropriate in both scope and burden." See Declaration of Bernard P. Bell at P 17. 

Defendants ICI, Nabisco and Morton International served their responses and objections to these interrogatories, which were refined during further submissions before the United States filed the present motion to compel discovery. 

This discovery dispute raises the general issue of the scope of the duty of an alleged CERCLA generator defendant to perform "reasonable inquiry" before responding to discovery under Rule 26(g), Fed. R. Civ. P., and the specific duty to furnish interrogatory answers containing "such information as is available to the party" under Rule 33(a), Fed. R. Civ. P., and to provide documents "which are in the possession, custody or control" of the party under Rule 34(a), Fed. R. Civ. P. The United States takes the position that the defendants' responses either failed to disclose the extent to which the corporate defendant made inquiry of its employees or former employees, or of alleged predecessor organizations that may possess relevant knowledge, or that such efforts, although disclosed, are deficient. Beyond these areas of common concern, the defendants' various objections present other issues, described below. 

Before turning to specific interrogatory disputes, one must understand the circumstances of each defendant's argument that it has undertaken reasonable inquiry in answering the government's discovery requests. 

…
These three defendants thus present several types of problems confronting a corporation's duty of reasonable inquiry 8 to produce information about management and waste disposal practices at: 

(a) Its own facility closed in 1974, and its own other facilities still operating for which information sought arises from early 1970's [ICI Americas]; 

(b) Facilities previously owned by a predecessor and transferred to unrelated companies in 1975 and 1976, for which no operating records remain in party's own possession [Nabisco]; 

(c) Facilities owned by defendant or its division which are no longer operating [Morton]. 

II.DISCUSSION 

A. Duty of Reasonable Inquiry 

Under Fed. R. Civ. P. 33(a), parties responding to interrogatories "shall furnish such information as is available to the party." Also, under Rule 34(a)(1), a party may serve a request to obtain documents "which are in the possession, custody or control of the party upon whom the request is served." A party answering interrogatories or document production requests has the supervening duty to assure that any response or objection is made "to the best of the signer's knowledge, information and belief formed after a reasonable inquiry," under Fed. R. Civ. P. 26(g). According to the Advisory Committee Notes to Rule 26(g) (1983), "The duty to make a 'reasonable inquiry' is satisfied if the investigation undertaken by the attorney and the conclusions drawn therefrom are reasonable under the circumstances. . . . In making the inquiry, the attorney may rely on assertions by the client and on communications with other counsel in the case as long as that reliance is appropriate under the circumstances. Ultimately what is reasonable is a matter for the court to decide on the totality of the circumstances." 

A party is required to use reasonable efforts to gather responsive information. Depending upon circumstances, a corporate party has the duty to furnish such information as is known by its subsidiaries or predecessors, Sol S. Turnoff Drug Distributors, Inc. v. N.V. Nederlandsche Combinatie voor Chemische Industrie, 55 F.R.D. 347, 349 (E.D. Pa. 1972), and by its employees, Clark v. General Motors Corp., 20 F.R.Serv. 2d 679, 683 (D. Mass. 1975), and by a related company having documents which are readily available to the party, so as to be in its constructive "control," Camden Iron and Metal Corp. v. Marubeni America Corp., 138 F.R.D. 438, (D.N.J. 1991); see also Gerling Intern. Ins. Co. v. C.I.R., 839 F.2d 131, 140 (3d Cir. 1988). A party otherwise lacking complete knowledge will have the duty to reach out to ascertain the knowledge held by employees including former employees, General Dynamics Corp. v. Selb Mfg. Co., 481 F.2d 1204, 1210 (8th Cir. 1973), cert. denied, 414 U.S. 1162 (1974); In re Folding Carton Antitrust Litigation, 76 F.R.D. 420, 423 (N.D. Ill. 1977); Herbst v. Able, 63 F.R.D. 135 (S.D.N.Y. 1972). 

The duty to make reasonable inquiry of former employees attaches where the corporation's knowledge is incomplete. Although it is true that the rules of discovery do not compel a party to do the interrogating party's investigation for him, see Olmert v. Nelson, 60 F.R.D. 369, 370 (D.D.C. 1973) [but noting that a corporation must answer discovery based upon not only its "own knowledge" but also available information under its control]; and Spector Freight Systems, Inc. v. Home Indemnity Co., 58 F.R.D. 162, 165 (N.D. Ill. 1973), the rules do expect that the responding party will undertake reasonable investigation for itself, and transmit that knowledge where relevant and non-privileged, so that the requesting party has a reasonable opportunity to obtain further discovery leads and information. 

When corporate counsel conducts the "reasonable inquiry" prior to responding to discovery, counsel is gathering facts and impressions and having communications with client-employees the contents of which are privileged. Upjohn Co. v. United States, 449 U.S. 383 (1981). Indeed, counsel's communications with former employees may also be privileged, In re Coordinated Pretrial Proceedings in Petroleum Antitrust Litigation, 658 F.2d 1355, 1361 n. 7 (9th Cir. 1981), cert. denied, 455 U.S. 990 (1982). Furthermore, even broad discovery does not recognize a right for a party to obtain its case preparation from the wit and work-product of its adversary, Hickman v. Taylor, 329 U.S. 495 (1947); Sporck v. Piel, 759 F.2d 312 (3d Cir.), cert. denied, 474 U.S. 903 (1985). 

But the rules protecting privileged communications and attorney work product do not shield from discovery the facts within a party's knowledge that are transmitted to its attorney. Indeed, Hickman v. Taylor, 329 U.S. at 504, has itself made clear the principle that "[a] party clearly cannot refuse to answer 13 interrogatories on the ground that the information sought is solely within the knowledge of his attorney." The attorney is the conduit of the internal inquiry which assembles the corporate knowledge, but that knowledge is not immunized by its passage through an attorney's briefcase. If the rule were otherwise, a party operating through an attorney would never have it provide discovery; by leaving the gathering of the party's knowledge to the attorney, the party would preclude discovery of the facts evermore. 

When looking at the circumstances which inform the court's assessment of reasonable inquiry, the efforts to be undertaken by the responding party enlarge when, as in the present case, the respondent's own activities, albeit years ago, are at issue. When stakes are large, as in this CERCLA litigation, broader discovery is justified by the rule of proportionality in Fed. R. Civ. P. 26(b)(1)(iii), taking into account "such matters a its nature and complexity, the importance of the issues at stake in a case seeking damages, the limitations on a financially weak litigant to withstand extensive opposition to a discovery program or to respond to discovery requests,  [*16]  and the significance of the substantive issues, as measured in philosophic, social or institutional terms." Notes of the Advisory Committee, Rule 26(b) Amendments (1983). The internal inquiry in this CERCLA case must show sufficient intensity to reach back over time and corporate structures, lest a potentially responsible person escape CERCLA liability by failing to perform an adequate search for records and persons with knowledge of waste stream management and disposal practices. When facilities have been closed (as with ICI and Morton) or sold (as with Nabisco), the corporate knowledge does not disappear. It must be retrieved largely through the efforts of the respondent, as in any other civil case.

As discussed below in specific applications, a responding party must not only perform a reasonable inquiry; it must also give a complete response. Several parties have objected to providing information which they do not adopt, even though it was developed in this internal inquiry. Rules 33 and 34 are not so narrow that a party can refuse to provide information within its knowledge that it has not "adopted." While on the one hand answers to requests for admissions under Rule 36 bind the respondent, and knowledge solely possessed by a former employee need not be the equivalent of a corporate admission, see e.g., Dubin v. E. F. Hutton Group, Inc., 125 F.R.D. 372 (S.D.N.Y. 1989), on the other hand interrogatories and document requests have a fundamentally different purpose than requests for admissions. A former employee's recollection of events may well be an insufficient basis upon which to require the employer to admit or deny the truth of these recollections, Dubin, 125 F.R.D. at 374. Interrogatories and document requests, however, may seek and obtain facts that may lead to admissible evidence, while an admission establishes a fact without need for further evidence. The party's duty to disclose all relevant knowledge -- including facts that it knows but disputes -- requires broad inquiry and disclosure in the responses to interrogatories seeking relevant information, to which we now turn. 

B.  Interrogatories in Dispute 

…[T]he court overrules Nabisco's objection to providing information made known to it by former employees. Nabisco's argument that a "statement by a former Nabisco employee is not a fact of which Nabisco has knowledge," Nabisco's Opposition Brief at 6, assumes that the party cannot derive knowledge from sources outside the company. This is illogical because it would create a corporate memory-hole when a knowledgeable employee leaves employment. Just because current employees don't know about waste hauling transactions doesn't mean they never happened; the duty of reasonable inquiry in this instance requires seeking and interviewing ex-employees to obtain the knowledge they had while performing their jobs for the corporation. Again, Nabisco is not being required to perform another's investigation; it is required to perform its own investigation to recapture its corporate knowledge. 

Plaintiff's motion is granted as to this item. 

… 

Nabisco has provided almost no information about its former Paisley and Cheswold facilities. Nabisco noted that Paisley produced adhesives, plastisol, glues and solvents, and that Cheswold manufactured latex sludge. Nabisco has supplied no information about the raw materials, processes and wastes of these plants. Nabisco asserts that it has searched its records for documents of Paisley's and Cheswold's operations and found none, stating that such records were always kept at the operating facilities themselves and are therefore now in possession of unrelated companies (Fuller and Reichhold Chemical, respectively). 

This court agrees that Nabisco need not search for documents held by independent corporations not under Nabisco's control, whether direct or indirect, as discussed above. But the court disagrees with Nabisco's argument that the search efforts within its own files are protected as attorney work product. In this case, the corporate party has a duty of reasonable inquiry within its own corporate structure. Where the search is negative, counsel must certify all efforts undertaken in detail so that the duty is discharged upon the record. Nabisco has not done so, and it will be compelled to indicate the precise nature of its in-house documents search concerning the Edison and Cheswold facilities. 

Similarly, Nabisco will be compelled to search further for former employees having relevant knowledge of Edison and Cheswold for purposes of Interrogatory No. 3. If the search is successful, Nabisco shall disclose the information responsive to Interrogatory No. 3 and add the name of the former employee to the list of persons with relevant knowledge in Interrogatory No. 8. If the search is unsuccessful, Nabisco shall so certify and state the unsuccessful efforts undertaken by counsel or others to fulfill the duty of reasonable inquiry. 

…
Interrogatories Nos. 10-12 - These interrogatories pertain to corporate structure/successor liabilities. Interrogatory No. 10 requests defendant to identify whether it "contends that whatever liability may otherwise exist pursuant to 42 U.S.C. ß 9607 for response costs at the Helen Kramer Landfill" is not attributable to them "by reason of current corporate structure, corporate succession or other operation of corporate law." If defendants rely upon a "second liability" defense, Interrogatories 11 and 12 request particularization of defendants' corporate history. 

Nabisco's is the only disputed response. Nabisco refused to answer these questions, even though its counsel had earlier represented that Nabisco would not be relying on changes in corporate structure, succession or the like. After the present motion was filed, however, Nabisco supplemented its response. The supplemental response is sufficient as it states the contentions that are called for in response and gives the name of the person supplying this information. 

The motion will be denied with respect to the sufficiency of Nabisco's supplemental responses to Interrogatory Nos. 10-12. 

Interrogatories 14-18 are in dispute as to ICI, Nabisco and Morton, and they inquire as follows: 

14. Describe in detail what records have been searched in order to supply response answers to Plaintiffs' interrogatories and document requests in this case, including without limitation.

a. a description of such records; 

b. the manner in which such records have been kept since their generation, including all storage locations and current custodians. 

c. whether you believe responsive documents existed at one time that no longer exist, and if so, the basis for such belief; and 

d. the exact procedure utilized to examine such records to ascertain whether they were responsive to the Plaintiffs' discovery demands in these cases. 

15. Describe what additional efforts were made, by whom and when, in order to supply responsive answers to the Plaintiffs' interrogatories and document requests. 

. . .

18. In accordance with Local Rule 16B, if the person who verifies the answers to these interrogatories does not have personal knowledge of the information contained in the answers, for each answer not verified by personal knowledge, identify the person or persons from whom the information was obtained or, if the source of the information is documentary, provide a full description including the location thereof. 

Morton, Nabisco and ICI have raised general objections to these interrogatories and then they provided sparse responsive information. The first general objection asserts that discovery regarding the internal inquiries and efforts to formulate responses is beyond the scope of permissible discovery which is limited to issues of quantity and quality of wastes and nexus to the Kramer Landfill. This objection is not well-taken, because the subject of Interrogatories 14-18 squarely concerns the extent of each defendant's knowledge of production and shipment of its allegedly hazardous wastes. Especially where a party professes inability to retrieve meaningful documentation and knowledge, the efforts is has undertaken become highly relevant to the confidence level of its knowledge of its own past conduct. 

The second general objection pertains to attorney work product, i.e., that responsive answers would disclose the tactics, conclusions, mental impressions or opinions of counsel about matters pending in litigation. Although each party alludes to a work product objection, they do so without particularity and the court is unable to assess a generalized objection. Indeed, the objecting party has the burden of demonstrating the precise manner in which a document or interrogatory response is privileged or protected.  Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cir. 1986); G-69 v. Degnan, 130 F.R.D. 326, 331 (D.N.J. 1990). Here, the United States seeks historical information, not documents created by counsel or at the direction of counsel due to litigation. Defendants' blanket objections are insufficient. In any event, the defendants have made disclosures of the efforts of counsel, as they must, in conducting the inquiry and gathering corporate documents and knowledge. 

Third, these parties assert an attorney-client privilege with respect to communications between their attorney and present or former corporate employees. Again, the privilege has not been asserted with respect to particularized events, and the court is unable to assess a blanket objection. Although the attorney-client privilege protects the communication between attorney and client about a case, it does not protect from disclosure information communicated to the attorney that is relevant to the case and not otherwise privileged. As discussed above, the attorney may become the conduit of client knowledge; such knowledge is not extinguished when it is communicated by the client to the attorney. The knowledge shall be disclosed, without disclosing the specific communication. 

… I will require defendant Nabisco to bring its answers and several supplementations to these Interrogatories 14-18 together into one place, to certify same, and to give more specific answers as to its efforts to locate documents and persons with knowledge, including the facts supporting its conclusion that no present employee has knowledge and that no relevant documents are in Nabisco's possession by providing more responsive answers to each interrogatory and subpart. 

Morton International's answers are likewise incomplete because it states that it is unaware of any person with relevant knowledge, and that it has concluded that the documents previously assembled in response to the section 104(e) request are the only relevant documents it has been able to locate after a search for records at Morton's corporate headquarters in Chicago. I will require Morton to serve more specific answers to Interrogatories 14-18 pertaining to its efforts to locate documents (beyond the ß 104(e) documents) and persons with knowledge, including the facts supporting its conclusion that no present employee has knowledge and that no other relevant documents are in Morton's possession. 

ICI has given incomplete answers because it has failed to identify persons with relevant knowledge and has failed to disclose the extent of its document search efforts ICI will be compelled to serve more specific answers to Interrogatories 14-18 pertaining to its efforts to locate documents and persons with knowledge, including facts underlying its assertions that it has located and identified the past and present employees with relevant knowledge and that no relevant documents were found despite diligent search. 

CONCLUSION 

. . .

ORDERED that these defendants shall conduct such further inquiry as is required in the Opinion, and serve more responsive answers within thirty (30) days of today's date.

No costs or fees.

JEROME B. SIMANDLE

UNITED STATES MAGISTRATE JUDGE

